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April 24, 2013

Honorable Francis B. Schultz
Superior Court of New Jersey

Hudson County – Law Division

Administration Building

595 Newark Avenue

Jersey City, New Jersey 07306



Re:
Boulevard Bank v. Paul Burchard (Case No. HUD-L-254-13)

Dear Judge Schultz:
Please accept this letter memorandum in lieu of a more formal brief in support of Plaintiff’s Opposition to Defendant’s Motion to Dismiss on grounds of forum non conveniens.  In support of the Plaintiff’s opposition motion, we state the following: 
I.
PRELIMINARY STATEMENT XE "PRELIMINARY STATEMENT" 
Plaintiff, Boulevard Bank, Inc (“Boulevard”), submits this brief in opposition to Defendant, Paul Burchard’s (“Mr. Burchard”), motion to dismiss the Complaint based on forum non conveniens. The basis of Defendant’s challenge is that the original contract was signed outside the state of New Jersey, the collateral underlying the contract (the security for the loan) exists in another state (Arizona), all the evidence is in Arizona, the Plaintiff is forum shopping in its attempt to avoid the Arizona ant-deficiency statute and that the Plaintiff is a Missouri corporation.  The Plaintiff will show in its opposition that there exists no basis in law or fact for the Defendants motion and it should be denied in its entirety.  

A Verified Complaint (the “Complaint”) was filed by Boulevard Bank against Mr. Burchard in the Superior Court of New Jersey, Hudson County on January 11, 2013.  The Complaint is a simple civil lawsuit on a personal guaranty of Mr. Burchard for a loan of nearly $100,000 for construction of a swimming pool and his subsequent breach of the Promissory Note signed in favor of Plaintiff. 

New Jersey is certainly an appropriate forum, as the state has personal jurisdiction over the  Defendant since he lives in New Jersey and the Plaintiff has continuous and systematic activities in the state making millions of dollars in loans to residents of the state of New Jersey as a federally chartered bank.  Also, the actual breach occurred while the Defendant lived in New Jersey, and its courts have a strong interest in policing its residents and citizen corporations doing business in the state.

 Moreover, this simple contract dispute would not place an undue burden on the New Jersey courts, and the suggestion by the Defendant that the Plaintiff is forum shopping is simply not true, as the Defendant currently resides in the state of New Jersey and is, therefore, subject to the personal jurisdiction of its courts. Yes, it is true that there exists in Arizona an anti-deficiency statute, which would disallow a suit for recovery after a foreclosure sale.  This only occurs, however, in very specific circumstances prescribed by the statute.  As such, the court should find persuasive the fact that this is not a lawsuit to collect a “deficiency judgment” and the Plaintiff has not foreclosed on the property. The mere fact that another secured party (the first and second trust holder, Bank of America) has initiated a foreclosure action and a sheriff sale is pending, does not make the action pending by a junior lien holder before this court (or an Arizona court for that matter), a suit for a deficiency judgment.  Such a suit is again clearly defined by statute, both in the state of New Jersey and Arizona.  Despite the Defendants attempts to cloud the issue—this is not such an action and would, therefore, not be subject to these statutory rules. 

The fact that the transaction took place in Arizona, as the Defendant asserts, and that the property is located in Arizona, is of no moment as these fact have little bearing on the lawsuit filed in New Jersey by the Plaintiff.  The only evidence that is not movable is the actual building, the swimming pool and land---and frankly, there is no reason that a physical viewing would be necessary.  All other evidence, including witnesses are movable and can be easily managed by a New Jersey court.

Additionally, the loan to Mr. Burchard is not a “purchase money loan” under New Jersey or Arizona law, as the proceeds were used for the construction of a swimming pool on the Burchard’s property.  The applicable Arizona statutes and case law clearly define a purchase money loan and the Defendants loan for construction of this luxury swimming pool is excluded from protection of the Arizona anti-deficiency prohibition.    

Finally, the Plaintiff will demonstrate in its opposition to the Defendant’s Motion to Dismiss, that the Defendant is the one that is actually forum shopping.  This appears to be a fruitless exercise, as the very Arizona statute referenced does not even apply, since there is no suit lying to recover real property (eg. a foreclosure action), no foreclosure sale has taken place (thus there is no deficiency), the Plaintiff has the right to select his remedy (choosing to sue on the note) and this not a “purchase money transaction,” as defined by the very statute which the Defendant cites.  

The court should, therefore, deny the Defendants motion to dismiss on forum non conveniens grounds and allow the action to proceed under New Jersey law, and without the application of Arizona law to this dispute. 

II.        NEW JERSEY IS THE PROPER FORUM FOR THIS LAWSUIT 

UNDER THE DOCTRINE OF FORUM NON CONVENIENS XE "POINT II" .
Despite the fact that the claim was properly filed in a New Jersey court, with clear personal jurisdiction over the Defendant, with sufficient minimum contacts so as to subject defendants to personal jurisdiction, the Defendant now ask the court to move a simple contract claim to another forum based on an erroneous set of facts and misstatement of the law.  The Plaintiff rejects the Defendants factual and legal basis for moving the action and the New Jersey court should absolutely exercise jurisdiction, as the forum for this litigation is appropriate under the doctrine of forum non conveniens.  
Generally, the court will only disturb Plaintiff’s choice on forum non conveniens grounds only upon a showing of “great hardship” and “manifest inappropriateness.”  See Gantes v. Kason Corp., 145 N.J. 478, 479 (1996); See Loonan v.Marino, 179 N.J. Super . 164 (App. Div. 1981); See D’Agostino v. Johnson & Johnson, Inc., 115 N.J. 491, 494 (1989) TA \l "D’Agostino v. Johnson & Johnson, Inc., 115 N.J. 491, 494 (1989)" \s "D’Agostino v. Johnson & Johnson, Inc., 115 N.J. 491, 494 (1989)" \c 1 ; See Kurzke v. Nissan Motor Corp., 164 N.J. 159 (2000) TA \l "Kurzke v. Nissan Motor Corp., 164 N.J. 159 (2000)" \s "Kurzke v. Nissan Motor Corp., 164 N.J. 159 (2000)" \c 1 .  

The equitable doctrine of forum non conveniens is firmly embedded in the law of the state of New Jersey jurispridence.  See, Civic Southern Factors v. Bonat, 65 N.J. 329, 332-333, (1974) TA \l "Civic Southern Factors v. Bonat, 65 N.J. 329, 332-333, (1974)" \s "Civic Southern Factors v. Bonat, 65 N.J. 329, 332-333, (1974)" \c 1 .  Although phrased in a variety of ways, the essence of the doctrine is that a court may only decline jurisdiction when the ends of justice indicate a trial in the forum selected by the plaintiff would be inappropriate.  See Mandell v. Bell Atlantic NYNEX Mobile, 315 N.J. Super. 273, 279 (Law Div. 1997) TA \l "Mandell v. Bell Atlantic NYNEX Mobile, 315 N.J. Super. 273, 279 (Law Div. 1997)" \s "Mandell v. Bell Atlantic NYNEX Mobile, 315 N.J. Super. 273, 279 (Law Div. 1997)" \c 1 ; See Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (App. 1947). The application of this equitable doctrine is left to the sound discretion of the trial court and therefore considerable deference must be paid to the court's decision. See Piper Aircraft Co. v. Reyno, 454 U.S. 257, 102 S.Ct. at 266, 70 (1981).  New jersey courts look to a three factor test to dismiss on forum non conveniens basis. 

First, the plaintiff's choice of forum is entitled to preferential consideration by the court. Second, any alternative forum must be adequate, and the defendant must be “amenable to process” in that forum.  See Wangler v. Harvey, 41 N.J. 277, 286 (1963). An alternative forum will be deemed inadequate if  “the remedy offered by the other forum is clearly unsatisfactory.” See Piper Aircraft, supra, 454 U.S. at 254.  Third, the New Jersey courts have adopted the analytical framework set forth in the Gulf Oil court in determining whether the plaintiff's choice of forum is “demonstrably inappropriate” and whether an adequate alternative forum is available. See Kurzke,164 N.J. at 164, 171–72.  The Gulf Oil court also enunciated certain “private-interest and public-interest factors” to be considered in deciding a forum non conveniens motion. See Gulf Oil at 330 U.S. 508–09.

A.       Arizona Is Not an Adequate Forum
It is true that the Defendant has a “security interest” in real property that exists in Arizona.  The location of the transaction and the real property which serves as the collateral, however, have no relevance here, since the Plaintiff’s action is not to foreclose on the property (an “In Rem” action).  It is also not true that the Plaintiff has no ties to New Jersey, as the bank is federally chartered and does business throughout the state of New Jersey, making million in loans to New Jersey individuals and corporations.  Indeed, over the last five (5) years, Boulevard made over sixty (60) loans in New Jersey for a principal amount of $3.1 million.  See attached at Exhibit 1.  As the Defendant also stated, most state statutes, including Arizona and New Jersey, require that an action for recovery of real property lie in the state where the property exists.  The Defendant cites in his brief this very statute, as the Arizona Revised Statute Section 12-401 regarding venue provides:
“No person shall be sued out of the county in which such person resides, except…..12. Actions for recovery of real property for damages thereto…..shall be brought in the county in which the real property or a part thereof is located.”   

The Defendants statutory authority clearly does not apply here and in fact supports the Plaintiff position, as this is not a lawsuit to “recovery of real property,” which would be an “in rem action” (e.g. foreclosure action).  See New Jersey Rule 4:3-2(a)(1); See also W. Va Steel Corp. v. Sparta Steel Corp., 356 NJ Super. 398 (App. Div. 2003).  This is a lawsuit on the Defendants promise to pay, and the personal guaranty of Mr. Burchard as evidenced in the Promissory Note.  See Resolution Trust Corp. v. Berman Industries, Inc., 271 N.J. Super 56, 62 (Law Div. 1993)(stating that a note or bond is a contract by the obligor to pay a debt.  The mortgage which is a conveyance of an estate in the mortgage premises is security for the payment of the underlying debt and to enforce the terms of either requires discreet acts in New Jersey); See also NJ Practice Law of Mortgages, Section 4.1 196-204 (20001).

The question of where the collateral exists is of no moment, as the Plaintiff is not attempting to enforce his security interest in the property and is not attempting to recover “the real property.”  Thus, Defendants argument that Arizona is an adequate forum falls woefully short, as New Jersey is clearly the proper forum and the matter should remain in its courts.

            B.        Deference Should Be Accorded Boulevard’s Choice of Forum
The action by Plaintiff is a simple breach of contract claim.  The Defendant was loaned nearly $100,000 for the construction of a luxury swimming pool on property purchased prior to the loan by the Plaintiff.  The Defendant defaulted on the loan and the Plaintiff seeks a judgment in its favor, to recover funds due and owing.  It is clear that the New Jersey courts have personal jurisdiction over the Defendant Paul Burchard.  The Defendant would, however, like to avail himself of the privileges and benefits of living in New Jersey, and abandon the burden of also being subject to the jurisdiction of its courts. 
According to the Defendants disclosure documents, Mr. Burchard is a Vice President at the investment bank, Goldman Sachs, in New York, currently lives at 100 Warren Street in Jersey City, NJ and earns a base salary and bonus close to $1 million (Mr. Burchard’s salary is $400,000 and with annual bonuses that are often 50-100% of an employees annual salary).  See Borrower Disclosures at Defendants Exhibit 2. 
As such, Mr. Burchard pays NJ state taxes, enjoys the benefits of New Jersey state public services (its roads, bridges, law enforcement), transacts business in the state of New Jersey, and generally enjoys the benefits and privileges of NJ state residency.  He should not able to evade the jurisdiction of NJ and a hearing on the merits before his resident peers.  See Fidelity & Deposit Co. v. Abagnale, 97 N.J. Super 132, 234 A. 2d 511 (Law Div. 1967)(stating “domicile” is the most basic form of continuous and substantial contact to confer personal jurisdiction).  Despite these “continuous and systematic” contacts with the forum state, the Defendant would now like to challenge the New Jersey courts as an appropriate forum, suggesting his residence is a mere coincidence or accident. See N.J. Rule 4:4-4; See also Avdel Corporation v. Mecure, 58 N.J. 264, 266 (1971) (under New Jersey law, a resident of the state of New Jersey is subject to personal jurisdiction of the New Jersey courts). 

Similarly, the Plaintiff Boulevard has the right to file this action in New Jersey as it has “continuous and systematic” contacts with the state as a federally chartered bank, which conducts business throughout the state of New Jersey.  See New Jersey Rule 4:3-2(b)(1).  Indeed, there are currently millions in residential and commercial loans made to individuals and businesses throughout the state of New Jersey.  See Boulevard Bank Officers Certification at Exhibit 3.   Using the Defendants analysis, the Bank of America, Citibank, Wells Fargo and countless other federally chartered banks, which are headquartered in other states but do business in the state of New Jersey, should not be given the deference to file lawsuits in New Jersey. Certainly the New Jersey courts have a clear interest in policing its own “individual residents” as well as the “resident corporations” transacting business throughout the state.  Thus, Boulevard Bank should be given the same deference as a “resident corporation of New Jersey” and the case should remain in the New Jersey courts.  

            C.     The Forum Non Conveniens Public and Private 

         Interest Factors Weigh in Favor Plaintiff’s Choice of Forum

            In determining whether to apply the doctrine of forum non conveniens, a court must consider both private and public factors.  See Mastondrea v. Occidental Hotels, 391 N.J. Super 261, 278-280 (App. Div. 2007).  These factors can be summarized as follows: 

The private interest factors include: (1) the relative ease of access to sources of proof; (2) the availability of compulsory process for attendance of unwilling witnesses; (3) the cost of obtaining the attendance of unwilling witnesses; (4) the possibility of viewing the premises; and (5) all other practical problems that make trial of a case easy, expeditious and inexpensive.  
The public interest factors include: (1) the administrative difficulties flowing from court congestion; (2) the local interest from having localized controversies decided at home; (3) the interest of having a trial of a diversity case in a forum that is at home with the law that must govern the action; (4) the avoidance of unnecessary problems in conflict of laws or the application of foreign law, and (5) the unfairness of burdening citizens in an unrelated forum with jury duty.

See First England Funding, L.L.C. v. AETNA Life Insurance & Annuity Co., 347 N.J.Super. 443, 447 (App. Div. 2002) TA \l "First England Funding, L.L.C. v. AETNA Life Insurance & Annuity Co., 347 N.J.Super. 443, 447 (App. Div. 2002)" \s "First England Funding, L.L.C. v. AETNA Life Insurance & Annuity Co., 347 N.J.Super. 443, 447 (App. Div. 2002)" \c 1 (citing Mandell, 315 N.J. Super. at 279-80.)

In DAgostino, supra, the Supreme Court of New Jersey noted that:  The focus of these public-interest factors is on the existence of a factual nexus between the issues in the litigation and the forum selected by the plaintiff.  Ordinarily, the type of factual nexus that would induce a court to retain jurisdiction would be manifested by a significant relationship between the issues in the case and the jurisdiction whose court was designated as the place for trial. 115 N.J. at 495.   Further remarking on the public interest factor, the Appellate Division has observed that “it is essential that, … there be a connection with the forum, a reason why it should in fairness to the citizens of this state be permitted to remain here.”  See Mandell, 315 N.J. Super. At 283.  

Contrary to the Defendants assertions, there is in fact a factual nexis between the forum selected by the plaintiff in the case before the court.  The Defendant of course lives in New Jersey and in fact breached the contract, which is the subject matter of the litigation in New Jersey.  The Plaintiff is corporate resident of New Jersey and transacts business in the state as a federally chartered bank with millions of dollars in loans made to individuals and corporations in New Jersey.  The fact that the subject property is in Arizona is of no consequence, as this action is for breach of a loan and not to foreclose on the property--a remedy that the Plaintiff is entitled to pursue under the language of the contract between the parties and under New Jersey and Arizona law.

The loan was not for the purchase of the real property; but rather, as the Defendant admits was a loan for the construction of a luxury swimming pool.  And, despite the real facts, the Defendant continues to make up its own facts, and make the specious argument that New Jersey is not an appropriate forum to hear this case.  The court should reject the Defendants arguments, and find that there exists a sufficient factual nexus between the issues here and New Jersey.  

An examination of the “private interest factors” that the court considers weighs in favor of the Plaintiff’s choice of forum.  The New Jersey courts certainly have an interest in policing the conduct of its residents and protecting its citizen corporations, like Boulevard Bank, that are providing a valuable financial services to individuals and companies throughout the state.   

There is certainly ease to access to the proofs in this case, as this is a simple breach of contract action, with most of the relevant documents currently in the custody and possession of the respective parties (e.g. Deed of Trust, Note, Financial Disclosures).  The parties are easily capable of exchanging any other outstanding documents in this case for purposes of discovery requests.  Documents that exists in Arizona can certainly be emailed, faxed, or mailed to the New Jersey at little to no expenses to either party.    
Contrary to the Defendants assertion, the court is not likely to order a viewing of the property in Arizona, as this would be unnecessary.  This is not, for example, an action regarding an easement, where it might be necessary to the litigation to view the land itself.  In this simple contract dispute, there is no conceivable reason that such a circumstance would arise.     

With respect to depositions, Mr. Bouchard lives in Jersey City and thus there would be no problem taking his deposition.  Mr. Buchard’s ex-wife may live in Arizona, and so as to not cause any undue hardship to her, Boulevard is willing to bear any expense to take her deposition in Arizona if necessary.  Indeed, any Arizona deposition could be conducted by a local attorney admitted “pro hace vice” to the New Jersey courts for purposes of deposing the out of state witness (either Arizona or Illinois).

Boulevard Bank is capable of providing a local representative to serve as fact witness in its home state, or carry the expense of having to send a fact witnesses to New Jersey. Expert witnesses that might need to be called can easily be found in New Jersey as this does not present a complex case.   
With respect to compulsory process of an unwilling witness, New Jersey courts have  allowed video testimony to accommodate the courts and witnesses schedules. Thus, any expense associated with having a live examination of a witness can be mitigated by this witness appearing by video conferencing, without there physical appearance in New Jersey.

The practical problems as to trial and “easy expeditious, and inexpensive”, including the ease of enforcement of the ultimate judgment, certainly weigh in favor of allowing the case to stay in New Jersey.  Mr. Burchard works in New York at Goldman Sachs (across the river from New Jersey), and has assets in New Jersey, including other real property, personal property, including bank and investment accounts, which are likely to exist in New Jersey for easy enforcement of Boulevards judgment.  The fact that the Defendant agrees to submit to the jurisdiction of Arizona, is of little consequence since the state of New Jersey already has personal jurisdiction over Mr. Burchard.  With an Arizona judgment this would place an additional burden of having to have the New Jersey courts recognize the Arizona judgment.  There is no benefit to placing an additional administrative and financial burden on the Plaintiff.

In the final analysis, the private interest factors weigh in favor of allowing the case to remain in New Jersey.
Turning to the courts “public interest factors,” this is not a case that is going to present the New Jersey courts with any administrative difficulties.  This case would not cause an undue burden on New Jersey residents sitting as jurors to decide a breach of contract by a New Jersey resident against a national corporation doing business in New Jersey.  Most importantly, the Defendant has presented no concrete evidence that the New Jersey docket is any more clogged than the Arizona docket.  

There is certainly a local interest when a resident of the state attempts to avoid his financial obligations by attempting to move an action away from New Jersey to a forum that potentially has more favorable laws.  Additionally, Mr. Burchard breached the contract while living in New Jersey.  And this is certainly a local controversy as both parties conduct business in the state, with one party being domiciled in the state of New Jersey.  While it is unfortunate that we are in the midst of a financial crisis, which requires lenders like the Plaintiff to foreclose and seek money judgments against New Jersey residents.  This unfortunate fact, however, must be balanced against the fact that lenders like the Plaintiff are the life-blood of the New Jersey economy, providing loans to individuals and commercial interests. As such, the court should not deny them the opportunity to take legal action to recover against New Jersey residents that have defaulted on loans made to them, nor assist residents that wish to forum shop and find states which they perceive to have more favorable laws.    
Also, since the contract clearly states that Illinois law should be applied  (the loan agreement states “it is governed by the laws of Illinois, the United States of America, and to the extent required, by the laws of the jurisdiction where the property is located”), and no choice of law conflict exists on the question presented by the dispute, there would be no unnecessary problems in “conflict of laws or the application of foreign law.”  Thus, this case should properly remain in New Jersey.  
III.        ARIZONA LAW SHOULD NOT APPLY TO THIS LAWSUIT
A.     New Jersey Choice of Law

The court should clearly allow this action to remain in New Jersey, as this court is the proper forum.  Turning attention to the question of which law will govern or the choice of law for this dispute.  The Plaintiff would submit that Arizona law clearly does not govern this dispute. And, because no choice of law conflict exists between the original forum, New Jersey and the state of Illinois (referenced in the contract), that New Jersey law should apply.   

When a lawsuit is filed in New Jersey, this state’s choice of law rules apply.  See Erny v. Estate of Merola, 171 N.J. 86, 94 (2002).  The New Jersey Supreme Court adopted the “significant relationship test enunciated in the Restatement (Second) of Conflict of Laws (1971). 
The Plaintiff in this case has filed a simple breach of contract action.  It is not a suit for “recovery of real property” as the Defendant erroneously claims.  The loan agreement between the parties provides that “it is governed by the laws of Illinois, the United States of America, and to the extent required, by the laws of the jurisdiction where the property is located.”  There is no reference in this choice of law provision in the contract that references Arizona.  The court could certainly look to Illinois law as one option, but given the nature of this simple contract dispute, there is likely no conflict between New Jersey and Illinois, therefore, New Jersey law should apply.  Clearly, Arizona law does not apply.

The phrase “..and to the extent required, by the laws of the jurisdiction where the property is located” is specifically inserted in the loan agreement choice of law provision because most state law requires that you bring an action for real property in the state (and county), where the property exists.  For example, if this were an action to quiet title or to foreclose on the property , because of the contract language, New Jersey would not be an appropriate forum.  This, however, is not the case at bar. 

The Defendant is confusing an action against “the person” (an “in personam action”) which is the case here, with an action against “the thing - the real property” (an “in rem action”).  This is not an action involving the real property.  It is a simple breach of contract action and the Plaintiff does not seek to recover the collateral underlying the loan (the real property).    

(i)    Arizona Ant-Deficiency Statute

The Defendant asserts that Boulevard filed this lawsuit to avoid the Arizona anti-deficiency statute.  This is contrary to the facts, as the Arizona anti-deficiency law is not even applicable to this transaction.  The Arizona Anti Deficieny statute 33-814 titled “Action to recover balance after sale or foreclosure on property under a trust deed” states that:

“Except as provided in subsections F and G of this section, within ninety days after the date of sale of trust property under a Trust Deed pursuant to section 33-807, an action may be maintained to recover a deficiency judgment against any person directly, indirectly or contingent liability on the contract for which the trust deed was given as security including any guarantor or surety for the contract and any partner of a trustor or other obligor which is a partnership.  In any such action against such a person, the Deficiency judgment shall be for an amount equal to the sum of the total amount owed the beneficiary as of the date of the sale, as determined by the court less the fair market value of the trust property on the date of the sale as determined by the court or the sale price at the trustee’s sale, whichever is higher…”  

See Ariz. Rev. Stat. Section 33-814(A) 

Moreover, under Arizona law a deficiency judgment is defined as “…nothing more than the difference between the security and the debt”  See  Helvetica Sevicing, Inc. v. Pasquan, 229 Ariz. 493 (App. 2012); (citing Valley Nat’l Bank of Ariz. V. Kohlhase, 182 Ariz. 436, 440, 897 P. 2d 738, 742 (App. 1995). The court in Helvetica, stated: 
“The Arizona legislature enacted statutes in 1971 to protect certain borrowers against deficiency judgments arising from purchase money mortgages and purchase money deeds of trust foreclosed judicially.  This legislation was intended to protect consumers from financial ruin and eliminate… hardship resulting from consumers who, when purchasing a home, fail to realize the extent to which they are subjecting assets beside the home to legal process.”  

See Helvetica at 229. 

There is nothing in the reading of this statutory language which applies to this dispute—no foreclosure sale by the Plaintiff and no action for a deficiency judgment.  Thus, it is clear that the Arizona anti-deficiency statute does not apply to this case, as this loan was for construction of a swimming pool and not the construction or purchase of a residence.

(ii)    Arizona Purchase Money Loan

The Arizona legislator clearly did not intend for an individual earning close to $1 million dollars a year to hide behind an inapplicable anti-deficiency statute.  The Arizona statute only provides anti-deficiency protection for those loans which meet the statutory definition of a purchase money loan.  The court in Helvetica notes for purposes of determining whether a loan is a “purchase money loan,” which should be given the anti-deficiency protection, that there is a clear distinction between loans used for the “purchase of property” and those used as “construction loans” stating:
“Considering the policies behind Arizona’s anti-deficiency legislation, we perceive significant difference between construction loans used to build residences and loans obtained to improve existing homes.” 

See Helvetica (citing Allstate Savings and Loan v. Murphy, 159 Cal. Rptr 663, 664 (cal. Ct. App. 1979) (construing an analogous California statute and holding that “construction loans for improvements or repairs of the type involved in this case – construction of a swimming pool and block wall are not within the description of loans protected by the purchase money deficiency prohibition”).   But more specifically, the Arizona court in Helvetica discussed the status of construction loan treatment by the court relative to the ant-deficiency statute and stated:
“We hold that a construction loan qualifies as a purchase money obligation if:  (1) the deed of trust securing the land covers the land and the dwelling constructed thereon; and  (2) the loan proceeds were in fact used to construct a residence that meets the size and use requirements set forth in A.R.S. Section 33-729(A).”      

See Helvetica at 229. See case at Exhibit 4.
Here, Mr. Burchard admits this loan was not part of the transaction to purchase the property.  In fact Mr. Buchard clearly states in his certification at Paragraph 4, noting: 
“The Property lacked a swimming pool, which my wife and I desired.  Consequently, the Residential Purchase Contract was amended to include a provision making the sale contingent upon verification that a swimming pool meeting our requirement could be built on the Property…After the necessary inspections and testing, we were assured that a swimming pool per their specifications could be build on the Property”

See Burchard Certification at Exhibit 5.
Thus, from the plain language of the Defendants Purchase and Sale Contract as well as his own statements this loan was not part of the original purchase of the home.  The parties to that separate contract merely acknowledged in their agreement that a pool “could be” built at some time in the future.  It was clearly not part of the original contract.  Contrary to the Defendants Certification, the purchase contract was actually executed on December 3, 2007 by the parties and the closing took place on January 15, 2008. The Defendant by his own admission, obtained a separate loan on or about February 4, 2008. See Burchard Certification at Exhibit 5.  All of the loan documents, including internal documents, detail the loan proceeds of this transaction going to the construction of a swimming pool on the property.  See Plaintiff’s Loan Documents at Exhibit 6. Additionally, the checks which were written for the proceeds were two party checks to “Patio Pools and Spa and Paul Burchard.”  See Burchard Checks at Exhibit 7. 

Thus, the Defendant does not meet the second prong of the Arizona test for a purchase money obligation that the loan proceeds were not “in fact used to construct a residence meeting the size and use requirements” of the Arizona statute.   The loan in question is, therefore, not a purchase money loan under Arizona law and would not be afforded any anti-deficiency protection in the Arizona courts.  It should also be noted that New Jersey and Illinois law do not have anti-deficiency statutes.

(iii)    Plaintiff’s Election of Remedies

Under Both Arizona and New Jersey law, the Plaintiff has the right to elect to sue either under the Promissory Note or elect to foreclose on the property. 
New Jersey courts allow a lender to pursue either remedy available at law or based on the contract.  See First Union National Bank v. Penn Salem Marina, 190 N.J. 342 (App. Div. 2006) (noting that New Jersey treats lawsuits on the Note as distinct from a foreclosure action and creditor may elect to sue on the note).  

Similarly, under Arizona law, a party that is not subject to the anti-deficiency prohibition, may elect its remedy, filing a lawsuit on the Note or a suit in a foreclosure action. See ARS Section 33-722 (allowing deeds of trust holders an election of remedies and to sue directly on the original note); See also Resolution Trust Corp. v. Segel, 173 Ariz. 42, 839 P.2d 462 (App. 1992) (noting that to non-purchase money deeds of trust the creditor can waive the security and sue on the note).   
 Moreover, the Plaintiff Boulevard Bank is free to elect which remedy it shall choose, as the operative contracts allow this choice, as both the “Note, Disclosure and Security Agreement” and the “Deed of Trust” state:  
“Remedies:  Subject to any limitations in the Real Estate or Residence Security section, after I [the Borrower], default and after you give any legally required notice and opportunity to cure the default, you may at your option do one or more of the following:

(i) Make all or any part of the amount owing by the terms of this loan agreement due; (ii)     Use any and all remedies you have under state or federal law, or in any instrument   securing this Loan Agreement; (iii)  Make a claim for any and all insurance benefits or refunds that may be available on the default; (iv)  Set off any amount due and payable under the terms of this loan agreement against my [lenders] right to receive money from you [borrower], unless prohibited by law;  (v)  Make amounts advanced on my behalf due and those amounts to the balance owing under the terms of this Loan Agreement;  (vi)   Require me to gather the property and make it available to you in a reasonable    fashion…and unless prohibited by law, and following any required notice of deficiency, hold me [the borrower] liable for any deficiency if what you [the lender] receives from the sale does not satisfy the Secured Debts.”
 See Note, Disclosure and Security at Exhibit 6.
The contract further provides that the Plaintiff may elect to sue on the note:
“By choosing any one or more of these remedies you do not give up your right to use any other remedy.  You do not waive a default if you choose not to use a remedy.  By electing not to use any remedy, you do not waive your right to later consider the event of default and to use any remedies if the default continues or occurs again.”

Id. at Exhibit 6.    

The fact is, the Bank here is electing to sue on the note (exercising its contractual rights). It is also seeking full recovery of its $100,000 loan (plus fees and costs) and will look to other assets, if successful, to satisfy this judgment.  See Resolution Trust Corp. v. Segel, 173 Ariz. 42, 839 P.2d 462 (App. Div. 1992) (where a non purchase money lender on a residential property “may” waive the security and sue directly on the notes where the lender had not instituted a Trustee’s sale and the anti-deficiency statutes would not have prohibited a deficiency judgment against the debtor). 

The election by Boulevard Bank to seek recovery on the note comports with the express terms of the contract, as well as NJ and Arizona law.  Thus, the Plaintiff should be given the opportunity to continue to pursue its Law Division claim on the Note, in the New Jersey courts. 

B.     New Jersey or Illinois Law Should Govern the Dispute

The loan agreement between the parties provides that “it is governed by the laws of Illinois, the United States of America, and to the extent required, by the laws of the jurisdiction where the property is located.”  
It is clear based on the foregoing that the Plaintiff intended Illinois law to be used in this choice of law provision and to the “extent required by law” in the case of a foreclosure action, where the real property exists.  Since this is not an action to recover the property, and there is “no requirement” that the laws of some other jurisdiction be used, then  Illinois law should apply.  Thus, if there is “no actual conflict” in the laws of New Jersey and Illinois, on the question presented by the dispute, there is no “choice of law” conflict for the court to consider and New Jersey should be applied to the dispute. 

IV.      CONCLUSION

In light of the foregoing, it is abundantly clear that New Jersey has jurisdiction to entertain the Plaintiffs case and it is the proper forum to hear the matter.  The Defendants motion to dismiss under the doctrine of forum non conveniens is not supported by the facts or applicable law and should be denied in its entirety.

Respectfully submitted,

THE LAW OFFICES OF JOHN KING
                                                                                             /s/ John W. King, Jr.

                                                                                    By:_________________________
                                                                                          John W. King, Esq.





By:_______________________________

Dated:  April 24, 2013
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